
STATE OF NET.I YORK

STATE TAX COMMISSION

In the Matter of the
of

ARC Autonotlve,

Pet i tLon

Inc . AFFIDAVIT OF MAILING

for Redetermination of a Defl.clency or Revlston :
of a Determlnatlon or Refund of Corporatlon
Franehise Tax under ArticLe(s) 9A of the Tax :
Law fo r  the  F isca l  Years  Ended 8 l3 I l79  & 8 /31 /80 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposee and saya that
he/she is an employee of the State Tax Commlsslon, that he/she ls over 18 yeats
of age, and that on the 17th day of June, 1986, he/she served the withln notlce
of Declslon by certlfled ma1l upon ARC Automotlve, Inc. the petitloner ln the
wlthln proceedLng, by enclosing a true copy thereof in a securely seaLed
postpald wrapper addressed as foLlows:

ARC Autonotlve, Inc.
434 Cl lnton Ave.
Hempstead, NY 11550

and by depositlng same enclosed ln a postpaid properly addressed wtapper ln a
post office under the exclusive care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says
hereln and that the address set
of the pet l tLoner.

Sworn to before me this
17 th  day  o f  June,  1986.

that the sald addressee is the petltioner
forth on satd lrrapper Ls the last knoltn address

to
T



STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the PetitLon
o f

ARC Automotive, Inc. AFFIDAVIT OF MAILING

for Redeterninatlon of a Deficiency or Revision
of a Determlnation or Refund of Sales & Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law
f o r  t h e  P e r L o d  3 l I / 7 9  -  8 / 3 1 / 8 0 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an enployee of the State Tax Conmission, that he/she ls over 18 years
of age, and that on the 17th day of June, 1986, he/she served the wlthln not lce
of Decislon by certified mall upon ARC Automotlve the petitloner Ln the wlthln
proceeding, by enclosLng a true copy thereof tn a securely sealed postpald
lrrapper addressed as follows:

ARC Automotlve, Inc.
434 Cl inton Ave.
Hempstead, NY 11550

and by depositing same enclosed in a postpald properly addressed wrapper in a
post offlce under the excluslve care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the saLd addressee ls the petitloner
hereln and that the address set forth on saLd ntrapPer is the l-ast knoltn addrees
of the pet i t ioner.

Sworn to before me thie
17th  day  o f  June,  1986.

ter oat
Law sect ion 174



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the PetltLon
of

Anthony & Mary L. Cancemi

for Redetermtnatlon of a Deflclency or Revl.sLon
of a Determlnatlon or Refund of Personal Income
Tax under ArticLe(s) 22 of the Tax Law
for  the  Years  1979 & 1980.

Sworn to before me this
17th day of June, 1986.

AFFIDAVIT OF }fAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conml.ssion, that he/she ls over 18 yeare
of age, and that on the 17th day of June, 1986, he/she served the wlthln notlce
of Decislon by certLfLed mall upon Anthony & Mary L. Cancemi the petl.tl.oner ln
the withln proceedLng, by encl-osing a true copy thereof tn a securely seal-ed
postpaid wrapper addressed as foll-ows:

Anthony & Mary L. Canceml
434 Cl inton St.
Hempstead, NY 11550

and by deposLting same encLosed Ln a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the petltLoner
herein and that the address set forth on saLd rd'rapper ls the last known addrees
of the pet l t loner.

tM I lal

thorlzed to isd6r oaths
pursuant to Tax sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the }tatter of the Petltion
o f

ARC Autonotive, Inc. AFFIDAVIT OF MAILING

for Redeterminatlon of a DefLciency or Revlsion :
of a Determlnatl.on or Refund of Corporatlon
Franchise Tax under ArtLcle(s) 9^9, of the Tax :
Law for the Flscal Years Ended 8l3l l79 & 8/3f/80.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Coumlsslon, that he/she l-s over 18 yearg
of age, and that on the 17th day of June, 1986, he served the arlthln notlce of
Declsion by certlfled maiL upon Stephen A. Cohen, the representatlve of the
petLtLoner ln the wlthin proceedLng, by encloslng a true copy thereof ln a
securely seal.ed postpald lrrapper addressed as follows:

Stephen A. Cohen
Lubow, Kutzin & Cohen
150 Broad HoLLow Rd.
Mel l-v i l - le,  NY 11747

and by deposltlng same enclosed Ln a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petitloner herein and that the address set forth on said ltraPPer ls the
last known address of the representatlve of the petltloner.

Sworn to before me thls
17 th  day  o f  June,  1986.

s te r  oa t
Law sectlon L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

ARC Autonotlve, Inc. AFFIDAVIT OF UAILING

for Redetermination of a Deficiency or Revlsion
of a Determinatlon or Refund of Sal-es & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per lod  3 lL /79  -  813L180.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an enployee of the State Tax Comnissl-on, that he/she ls over 18 years
of age, and that on the 17th day of June, 1986, he served the wlthln notlce of
Declsion by certifled nalL upon Stephen A. Cohen, the representatlve of the
petltioner Ln the withln proceedlng, by encl-osing a true copy thereof tn a
securely sealed postpaLd nrapper addressed as fol lows:

Stephen A. Cohen
Lubow, Kutzin & Cohen
150 Broad Hol-low Road
Melvi l le,  NY 11747

and by deposltlng same enclosed in a postpald properl-y addressed wrapper ln a
post offtce under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee Ls the representatl.ve
of the peticloner herein and that the address set forth on sald ttrapPer ls the
last known address of the representat lve of the pet l t loner.

Sworn to before me this
17 th  day  o f  June,  1986.

thorlze ster oat
PUrSuAnt to

t o a
Tai Law sect lon 174



STATE OF NEI^I YORK

STA?E ?AX COMMISSION

In the Matter of the Petition
o f

Anthony & lLary L. CancemL

for Redeterminatlon of a Deficlency or Revision
of a DetermLnatlon or Refund of Personal Income
Tax under ArtLcLe (s) 22 of the Tax Law
for the Years 1979 & 1980.

and by depositing
post off lce under
Servlce wlthln the

That deponent
of the pet l t loner
Last known address

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly eworn, deposes and says that
he/she is an employee of the State Tax Commlsslon, that he/she ls over 18 years
of age, and that on the ITth day of June, 1986, he served the wl.thln notlce of
Declsion by certlfled nalL upon Stephen A. Cohen, the representatlve of the
petltloner in the withln proceeding, bI enclosing a true copy thereof ln a
securely sealed postpald !ffapper addressed as f ollows:

Stephen A. Cohen
Lubow, Kutzin & Cohen
150 Broad Hol low Rd.
Melvi l - le,  NY 11.747

same enclosed in a postpaid properl-y addressed wrapper in a
the excluslve care and cugtody of the United States Postal-

State of New York.

further says that the said addressee is the rePresentatlve
hereln and that the address set forth on said ltrapPer ls the

of the representat lve of the pet l t loner.

Sworn to
17th day

before me this
o f  June,  1985.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , I  Y O R K  1 2 2 2 7

June 17,  1986

ARC Autonotlve, Inc.
434 CLtnton Ave.
Hempstead, NY 11550

Gentlemen:

Please take notice of the Decision of the Stace Tax Comleeioa enclosed
herewith.

You have now exhausted your rlght of revLew at the adnlnl"strative level.
Pursuant to section(s) 1090 of the Tax Law, a proceedLng ln court to revlelt an
adverse dectsion by the Stace Tax Coumlsslon rnay be lnstituted ooly under
Artlcle 78 of the Clvll Practl.ce Law and Rules, and must be coomenced in the
Supreme Court of the State of New York, Albany County, wlthlo 4 nonths from the
date of this not ice.

Inquirles concernlng the conputatlon of tax due or refund allowed la accordance
wlth thls declsion nay be addressed to:

NYS Dept. Taxatlon and Fl"nance
Audlt Evaluatlon Bureau
Assessment RevLelr Unlt
Bullding #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltloner I s Representatlve:
Stephen A. Cohen
Lubow, Kutzin & Cohen
150 Broad llol-low Rd.
Mel lv l l le,  NY 11747



S T A T E  O F  N E I d  Y O R K
S T A T E  T A X  C O I { } , I I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June  17 ,1986

ARC Autonotlve, Inc.
434 Cltnton Ave.
Henpstead, NY 11550

Gentlemen:

Pl-ease take notlce of the Decl"sl.on of the State Tax Counlsslon enclosed
herewl.th.

You have now exhausted your righc of revlew at the admlnlstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedl.ng ln court to revtew aa
adverse declslon by the State Tax Comlssl"on nay be lnstltuted only under
Article 78 of the ClvtL Practlce Law and Rulesr and must be commenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months fron the
date of thls not ice.

Inqulrles concernlng the computatLon of tax due or refund allowed ln accordance
wlth thls declsLon nay be addressed to:

NYS Dept. Taxatlon and Flnance
AudLt Evaluatlon Bureau
Aesessment Revl"elr Unlt
Bulldlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve

Petltloner I s Representatlve :
Stephen A. Cohen
Lubow, Kutzin & Cohen
150 Broad Hollow Road
Melv l l le ,  NY 1 I747



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June  17 ,1986

Anthony & l"trary L. Canceml
434 Cllnton St.
Hempstead, NY 11550

Dear Mr. & Mrs. Canceml:

Please take noclce of the Decisl.on of the Scate Tax Connission enclosed
herewl"th.

You have now exhausted your rlght
Pursuant to sect lon(e) 690 of the
adverse decl"elon by the State Tax
ArtLcle 78 of the Clvil- Practlce
Supreme Court of the State of New
date of this not lce.

of revlew at the adninlstratlve leveI.
Tax Law, a proceedlng ln court to revlew an
ComlssLon nay be lnstltuted only under

Law and Rulesr arrd must be commenced Ln the
York, Albany Countyr nLthin 4 months from the

Inqulrles concerntng the computatl"on of tax due or refund allowed 1o accordance
wtth thl"s declslon nay be addressed to:

NYS Dept. TaxatLon and Fl"nance
Audit Evaluatlon Bureau
Asgessment Review UnLt
BulLding #9, State Campus
Albanyr New York L2227
Phone # (5f8) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaufs RepresentatLve

Petl tLonerts Representat lve:
Stephen A. Cohen
Lubow, KutzLn & Cohen
150 Broad Holl-ow Rd.
Melvl l le,  NY 11747



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
:

o f

ARC AUTOMOTIVE, INC.

for Redetermlnation of a Deficiency or for
Refund of Corporation Franchise Tax under :
Article 9-A of the Tax Law for the Fiscal Years
Ended August 31, L979 and August 31, 1980. :

:
In the Matter of the Petition

o f
:

ARC AUTOMOTIVE, INC. DECISION
:

for Revislon of a Determination or for Refund
of Sales and Use Taxes under Articles 28 & 29 :
of the Tax Law for the Period March 1, L979
through August 31, 1980. :

In the Matter of the PetitLon
:

o f

ANTHONY & MARY L. CANCEMI
:

for Redetermlnation of a Deflciency or for
Refund of Personal Income Tax under Article 22 :
of  the Tax Law for the Years 1979 and 1980.

x

Petltioner, ARC Automotlve, Inc. 434 Cl-lnton Avenue, Hempstead, New York

11550, f l led a pet i t lon for redeterntnat ion of a def ic iency or for refund of

corporation franchlse tax under ArtieLe 9-A of the Tax Law for the fLscal years

ended August 31, 1979 and August 31, 1980 (Fl1e No. 45094),  and a pet l t ion fot

revlsion of a determinatton or for refund of sales and use taxes under Artlcles

28 and 29 of the Tax Law for the perlod !trarch l, 7979 thtough August 31, 1980

( r i t e  N o .  4 3 5 8 5 ) .



Petitioners, Anthony and Mary L. Cancemi, 434 Cllnton Avenue, Henpstead,

New York 11550, f i led a pet i t ion for redetermlnatLon of a def ic iency or for

refund of personal income tax under Article 22 of the Tax Law for the years

1979 and 1980 ( r i l -e  No.  43590) .

A consolidated hearing was held before Jean Corigl-lano, Hearlng Officer,

at the offices of the State Tax Conmission, Two World Trade Center, New York,

New York, on February 26, 1985 at 1:15 P.M. PetLt ioners appeared by Steven A.

Cohen, C.P.A. The Audit  DlvLsion appeared by John P. Dugan, Esq. (Lawrence A.

Newman, Esq. of counsel) .

ISSUE

Whether the Audit DivisLon properly determined petitioners t addltlonal

corporation franchlse, sal-es and use and personal- lncome taxes due.

FINDINGS OF FACT

1. On February 23, 1983, as the result  of  a f le ld audlt ,  the Audlt

Divislon issued two notices of deficiency pursuant to Article 9-A against

pet i t loner,  ARC Automotive, Inc. (rrARCrr).  The f l rst  was in the amount of

$22,27L.70  p lus  in te res t  o f  $9 ,L12.69  and add i t iona l -  charges  o f  $1 ,1 .13 .59  fo r  a

total  due of $32,497.98 for the f lscal  year ended August 31, L979. The second

was in the amount of $25,92L.60 pJ-us lnterest of  $8,402.74 and addit lonal

charges of $1 ,296.08 for a total-  due of $35,620.42 fot the f iscal  year ended

August  31 ,  1980.

2. On March 16, 1983, the Audit  Dlvis ion issued a Not lce of Def ic iency

agalnst petltioners, Anthony and !{ary L. Cancemi, for personal- lncome tax due

of  $72,944.50  p lus  pena l ty  o f  $3 ,647.22  and,  in te res t  o f  $20,675.92  fo r  a  to ta l

due o f  $97,267.64  fox  the  years  1979 and,  1980.
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3. On March 25, 1983, the Audlt  DlvisLon Lssued a NotLce of Deterninat ion

and Demand for Payment of Sales and Use Taxes Due against ARC ln the amount of

$26,928.09 ,  p lus  ln te res t  o f  $9 ,326.05 ,  fo r  a  to ta l  o f  $36,254.L4  fo r  the

period March 1, 1979 through August 31, 1980.

4. On January L4, L982, ARC executed a consent extendlng the period of

l-lnitatlon for assessment of sales and use taxes under Articles 28 and 29 of

the Tax Law for the period March 1, L979 through February 28, 1980 to June 20,

1 9 8 3 .

5. Petitioner Anthony Cancenl is the president and 100 percent shareholder

of ARC. During the audlt period ARC owned and operated a full servlce gasoline

station located at 434 ClLnton Avenue, Henpstead, New York. From January 1'

1980 through August 31, 1980, ARC also owned and operated a self-servlce gas

station located at L44 Hempstead Turnpike, West Hempstead, New York. Prior to

that, Mr. Canceml owned and operated the l-atter as a sole proprietorshlp.

6. The Audit Divlsion conrmenced a concurrent corporatlon and sales tax

audit  of  ARC for the f lscal  years ended August 31, L979 and August 31, 1980

with a request for books and records. The only records nade avall-able lrere a

general ledger, some expense lnformation and a quantlty of pre-numbered sales

invoices for automobil-e repairs performed by ARC; however, the numbers lndicated

that approxlmately half of the involces were unaccounted for. Furthermore' the

general ledger provided dld not segregate purchases and sales for the tlto gas

statLons. In the absence of adequate recordsr the Audit  DivLslon resorted to

external indlces to reconstruct ARCts gasoline and repair sales for the audlt

perlod. Sales tax was assessed on1-y for those quarters which were withln the

perLod of l ln i tat ion for assessment.
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7. The franchlse tax def ic iencLes were predicated solely on the resuLts

of the sales tax audit. Additlonal taxable sal-es attrlbuted to the servlce

stations owned by ARC were deemed additlonal lncome to the corporatlon for

correspondlng periods. The auditor reviewed and verified ARCrs expenses for

fiscal year 1980. FLndlng that they were properly recorded and deducted for

that year,  the auditor decided not to conduct a review for f lscal-  year 1979.

8. The audltor treated the additional corporate income as a conatructlve

dlvidend to Anthony Canceml and lncreased his taxabl-e lncome for the years 1979

and 1980 accordingl-y. In addltion, the auditor conducted a revlew and analysl.s

of Anthony and Mary L. Cancemirs income tax returns for calendar years 1979 and

1980. Certain medical and bad debt expenses and other ltemlzed deductlons ltere

dlsallowed for lack of substantlation. The audit al,so reveal-ed that Mr. and

Mrs. Canceni had unreported dividends in 1980 of $486.00 and their Lncone was

lncreased by that amount. Markup flgures obtained during a field visit to the

Hempstead Turnpike Statlon were applied to gasoline purchases reported on

schedul-e C of pet i t ionerst L979 Federal  return. The resul- t lng sales f lgures

were in substantial conformity with ftl-ed sales tax returns; consequently' no

adjustments hrere made on this basls.  Penalt ies were assessed under sect ion

685, subdivLsion (b) of the Tax Law for a deflciency due to negligence or

lntentional dlsregard of the Tax Law.

9. Fol-J-owing a tax conference, petitioner subnltted to the Audit Dlvlslon

a letter from MobLl Oll- Corporation ("MobLl") verlfylng the number of gallons

of gasollne purchased by petltLoners for each gas station in calendar years

1978, 1979, 1980. Although thls lnfornat ion was lnadequate to ver l fy pet i t lonersl

reported salesr the Audit  Divis ion agreed to use l t  to reconstruct ARCrS

gasoline and repair sales for the audlt period. Because Mobil reported purchases
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for each locatLon by calendar year whil-e ARC reported on a fiscal year basis'

the auditor annuallzed the flgures recelved fron MoblL and calculated an

average selllng price per gallon of gasollne, an average number of galLons of

gasollne purchased by ARC in each fLscal year and an average number of gallons

of gasoline sold by ARC ln each flscal year. Using Mobilts figures and ARCIS

general ledger, the audltor computed the ratLo of gasol-ine purchases to total

purchases and used this flgure to determl-ne repalr purchases and the markup on

those purchases. The audltorfs ar i thnet ical  steps in arr lv lng at audlted

taxable sales is suumarized below:

Audited Gasoll.ne Sales
Gallons Purchased

Audited Repair Sales
RepaLr Purchases
Markup L82.57"
Audited Repair SaLes

Total Audlted Sales
Less Excise Tax
Total Audited Taxable Sales
Taxable Sales Reported

Additional- Taxable Sal-es

1979 1980 1979 & 1980
$a:blT-gg. oo $726;65s. oo

$  22 ,969  .25  $  20 ,273 .30
41 ,918 .88  36 ,998 .77

F-ff i r '  f f i7

$550 ,500 .03  $876 ,246 .06  $L ,426 ,746
- 92,606
$  I  , 334 ,  140

r , r5 I ,4gg

$  182 ,641

Avg.  se l l ing  pr ice  per  ga l - .  x  I .L27 x  L .L27
Aud l ted  Gaso l ine  SaLes $485,611.90  $818,973.99

The audltor then calcul-ated an error rate of 13.69 percent by divlding

additional taxable sales by total audLted taxable sales. Taxable sales reported

by ARC in each quarter within the perlod of l-inltation for assessment were then

lncreased by the error rate. This resulted ln additional taxabl-e sales for the

period March 1, 1979 through August 31, 1980 of $136,685.06 with a revlsed tax
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due on that amount of $9,567 .97,I  whlch is the sales tax l labLl l ty now

asser ted .

10. Based on the revised sales tax assessment,  the audltor recalculated

the franchise tax deficlencies. The Audit Division conceded a tax due of

$393.36 plus interest for the f iscal  year ended August 31, 1979 and a tax due

of $16,580.85 plus interest for the f iscal-  year ended August 31'  1980. No

addit ional charges are asserted.

11. After the prehearing conference, pet l t ioners, Anthony and Mary L.

Cancemi, submitted additlonal infornatLon to the Audlt Divlsion which enabled

the auditor to perform an audit uslng the cash avallabillty nethod. As a

result, the Audlt Divlsion elintnated the constructive divldends to Anthony

Cancemi for the years 1979 and 1980, allowed prevl.ousl-y dlsallowed nedlcal and

bad debt deductions and sustained dlsaLlonances of certain unsubstantlated

itemized deductions. The Audit Divlsion non asserts personal- lncome tax

def lc iencies in the amount of $331.72 plus interest for the year 1979 and

$207.14 plus interest for the year 1980 and recommends cancel latLon of alL

penalt ies.

12. Fol-lowing the tax appeal-s hearing, petitionerfs representatlve subnitted

a sample of dally records kept by ARC (known as rrshift sheets") and a sulmary

of those records which establ-ished that the average selling price of gasoline

for the period September l ,  1978 through August 31, 1979 was 80.99 cents Per

gal- lon. The selLlng pr ice of $1.L27 per gal-J-on ut l l lzed by the audltor was

based on f lgures from the f iscal  year ended August 31, 1980.

At hearlngr the Audtt Divislon conceded that the error rate rta6 calculated
incorrectly. The correct method of caLculation woul-d have ylelded an
error rate of .1586 and a tax due of approxlnately $11'000.00.
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CONCLUSIONS OF LAW

A. That section 1135(a) of the Tax Law provides that every person requtred

to col-Lect tax shall keep records of every sale and all anounts pald, charged

or due thereon and of the tax payabJ-e thereon. Such records shall include a

true copy of each sal-es sl lp,  lnvoice, recelpt or statement.  Pet l t loner dtd

not provide the Audit Divlslon wlth any record which woul-d serve as a verifiable

record of taxable sales. Under the circumstances, the Audlt  Dlvls ionrs use of

a test perlod and a markup percentage audit was proper in accordance wl.th

sect ion 1138(a) of the Tax Law.

B. That although the sales tax audlt methodol-ogy utlltzed was reasonable'

petltioners have establ-ished that ARCrs average selllng price for a gallon of

gasol ine in the f lscal  year ended August 31, 1979 was 80.99 cents. The Audlt

DlvisLon ls directed to recompute taxable sales accordingly. Appropriate

adjustments are to be nade to the corporatlon franchise tax due as modtfl.ed

(Finding of Fact rflOrr) and the sales tax due as nodified (Flndlng of Fact tt9tt)

to conform with this recomputation.

C. That the lncome tax deficiencies asserted against Anthony and Mary L.

Cancemi are reduced to $33I.72 plus l -nterest for the year L979 and $207.14 plus

Lnterest for the year 1980.

D. That a penalty was imposed under section 685, subdivlslon (b) of the

Tax Law whlch provides for the same "[1]f any part of a deflclency ls due to

negl igence or intent ional disregard of [Art ic le 22f."  Penalt les were l -ni t ia l ly

inposed for substantiaL underreportlng of lncome. The revised assessments

arise solely from pet i t ionersr lnabi l i ty to substant iate certain buslness

expenses. Moreover, the Audlt Diviston has determlned that petltioners accurately

reported their income and has reconmended cancell-atlon of penaltles. Inasmuch
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as the remaining deflciency lras not due to negllgence or Lntentlonal- disregard

of the taxing statutes; penalt ies are cancel led.

E. That the petitions of ARC Automotive, Inc., and Anthony and Mary L.

Cancemt are granted to the extent indicated in Conclusions of Law ttBtt and ttCtt;

that the not ices of def lc iency issued on February 23, 1983 and March 16'  1983

and the Notice of Determinatlon and Demand for Payment of Sales and Use Taxes

Due issued on March 25, 1983 shal-l- be nodified accordingly; and that, in all

other respectsr the pet l t lons are denied.

DATED: Albany, New York STATE TAX COMMISSION

JUN I ? 1s86

COMMISSI


